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Attorney for: Northern Plains Resource Council, Stillwater Protective uuc%

MONTANA PIRST JUDICIAL DISTRICT, LEWIS AND GLARK COUNTY B

Cauge No. M_S_S_OO:LOs

NORTHEIRN PLAINS RESOURCE COUNCIL (non-profit
corporacient; and Scillwacer Procectivs

Asscclation (non-profit corporation), COXPLAINT m'm ANp

- N Al W W e e e

Plaincict, INJUNCTIVE RELIBY
vs. .
MONTANA DEPARTMENT OF ENVINONMENTAL QUALITY: m
AND MARK SIMONICH (Director). ' ’ .,
Defendanc

I. _THTRODUCTORY STATEMENT

1. This is an action for declaratory and igjunctive telief. Plaintiffs challenge the decision of
the Montana Department of Envirenmental Quality (DEQ) to approve Stillwatar lu.iung Cormpany’s
(SMC) Hartzler Tailings Impoundment DIxpansion and Revigsed Mine Waste Managementc Plan (Amendment
010 to suC’s Cperating Permit #00118). -

2. This action arises under and alleges viclations of the Moncana Envircnmerncal Pelicy Acc
(MEPA) , MCA 75-1-10% w {1997) and cthe DEQ‘'s implemencing adminiscrazive rules, AAM
17.4.601-63¢; che Montana Mecal Mine Reclazation Act (MMAA), HCA 82-4-301 et seg. (1997)and che
DEQ’s implementing adminiscrative rules, ARM 17.24.101-189 (1997); and tha Montana Adminiecratlve

Procedure ACC (MAPA), MCA 2-4-101-711(1997): and the Montana Constirution Arciecle II Sectien 3

(Inalienabls Rights) and Arcicle IX Seczica ! and 2 (Eavironmental and Nazursl Rasourcas).
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3. PMaincifls acek an order declaring the Defendanca Ln.vs.ol.;:zon of che MEPA, the MMRA, che
¥APA, and the Montana Conatitution. Plaintiffs requesc chac the proposed order remain in effect
until che Defendants DIepAZe & supplemencal Envirenmencal Inpact Statemenc chac discloses and
Assesses all reasonably foreseeable indirecs, synergiscic, and cumulacive impaccs of the proposed
action on the environment and otherwise conplies with the MEPA and uncil cha Defszdanca comply
with the WRA. Plaintiffs seek an order permanencly enjoining the Defendancs from irplementing
the decigion and enjoining the SNC from proceeding with itg proposed axpansion as approved by
the Defendants uncil the Court determines that che Defendancs have complied wich all applicable
statutes and implementing rules. Such an order is necessary to preserve che scatug quo, te

pravent lllegal agency action, and to pravent irreparable injury to the environmenz.

II. JURISDICTION

4. Jurisdiction over thig action is conferred by the Montana Administracive Procsdure Aet, MCA ,
che Moncana Invironmental Policy Act, and the Metal Mine Reclamation Acc.
S. Vanue ig properly vested in chis Court pursuanc to MCA 25-3-126. .

ITI. PARTIYS
€. Plaintif?f Borchern Plains Rescurce cCouncil (NPRC) 18 a vegistered nen-profic corporacion
locaced in Billings, Montana. NPAC has mexbers who persenally live, work, own rsal propercy, ' ¢
tanch and farm, and recreace and enjoy the areas of the stillwater Valley that aras advnruly‘ |
affected by the SNC's operations atc isgue herein. NPRC’s bembezs 4130 us# and enjoy the
resources ©¢ the Stillwater River chat are adversely affected by SMC's proposed sxpansion.
NPRC’s members’ livelihood., enjoyment of their real property, An__d.- recreational anéd asschetic use
of the area are direccly and adversely allected by the approved mine expansica and will eentinue
co be adversely affscted in cthe future. NPRC and ics members have participaced extansively in
che Defendazc s NEPA process regarding SWC's proposed expansion. NPRC and its menbers cc:énded
and testified ac cChe scoping meeting, actanded and tesciflied ac public hntinf;, a9t with DER
personnel. and reviewed and subnmicted detailed comments on che Drafe Enviremmental Impace
$cacament. NIRC brings this action in ics own name and on behalf of its members. NPRC's mailing

address Ls 2401 Montana Avenue €200, Billizgs, MT $9101.
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7. Plaineiff Stillwater Protective Association (SPA) {s a regiscered non-profic corpo:a:ion‘
located in Stillwacer County, Mentana. S$PA hag members whe personally live, work, own real
propercy, Tanch and farm, and recreate and enjoy cthe arsas of the Scillwacar Valley thac ars
advergely affecced by the $NC's cperations at isgue herein. SPA’'s membess also use and mjﬁ the
resources of the §tillwater River that are adveraely affected by SKC’'s preposed axpansien.

SPA’S membess’ livelihcod, snjoyment of their real property, and recreational and aeschetic use
of the area are direccly and adversely affascted by the approved mine expansicn and will concinue
Co be advaersaly affected {n the futurs. S$PA and its members have par:icipa;od excensively in the
Defendant’'s MEPA proceas regarding SMC’s proposed expansion. $PA and ics members attended and
Cescified at cthe acoping meeting, attended and tescified ac public hearings, me: vith DEg
personnel, and revieved and submicted detailed commencs o; the D;at: EnVIroﬁntq:al Impact
statemenc. S?A‘bringt cthis action in 1{ts own name and on behalf of 1cg mambers. $FA's uazlinq_
address i3 7-0. Box 106, Absarckee, MT 59001.

§. Dafendanc Department of Environmental Quality is an adniniscfac!vo ageacy of the sStass of
Montana. Dafendanc Mark Simonich ia the Director of the DEQ and 13 sued here in hig offfcial
capacity as head ¢of the agency whose actions are challenged. As one of the joinec lsad agencias, -
the Dafandancs are responsible for ensuring e.hae che Pinal Fuvirvonmental Impact Statemenc and
Record of Decision comply with both the National Environmental Policy Act, MEPA and assocx§cod

rules and regulations, ARM 17.4.627(3).

IV, HISTORY AND CHRONOLOGY OF EVENTS AT m STILLWATER m
Background on Scillwater Complex

9. S$MC'e Stillwater Mine is locaced in the Stillwacer River valley and approximacely 1.5 miles
fTom the Absaroka-Beartooth Wilderness Araa and approximacely 28 milea from Yallewscone National
Park. The xine is located in the Stillvaser Complex, a mineralized zone running app:oximatily 48
miles in lengch and ranging from 1-$ miles in widch. The complex crosses boch the $cillwater and
Boulder River Valleys and contains vast mineral reserves of chrome, ccoper, nickal, placinum,
palladium, silver. gold. and other lessor knewn ores. The Stillwacer Complex 1s astimaced to

hald over 228 million troy ounces of placinum-group mecals.
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10. Hard-Rock mining is & hiatorical faeec n r.hi; area, especially at cthe headvacers of che
Stillwacer River valley. Between 1341 and 1961, Anaconda and Ameriean Chrome Company mined tha
complex for chrome ore. These large-scale nining operations resulted in davascacing
environmencal impacts because of 1n§doqul:o reclamation and water quality safeguards.
Consequently, a 12-mile astrecch of che Scillvater River near the projece area is impairad by
heavy mecal pollutien. Starcing in che 1960a, geveral companies intctaced large scals
axploration for placinum greup n.oulc. In 15685, SMC applied for anm operating permic e davelep
the $tillwvacer Mine.

11. 1In 1986, the Department of State Lands (now Monctana Department of Envircnmsatal Quality) and
USDA PForese Service, Custer Naticaal Porest (CNP) approved the original plan of operaticns afcer
conplating che NEPA/MEPA review process (Operacting pcnt: 400118). The origizal plan of
apsrations um:&a SMC to a production cap of 1,000 cons par day (;m:), limiced da;olepmn: To .
the wesc side of che Scillwatar River, and provided for a permit area of 550 acras. Tha FeIs
scaced that the Impacts of the Rine Aevelopment would have 0O greacer lmpact cn surfaca or greund
water than expleracion activicies. The record of decision aiao :o;zui:od S¥C to bus ics wl:ayo_cs
to the mine afte to ntcltqa.:o irpacts. |

12. .Sincv being permitted in 1986, the DEQ and CNF have approved nine propessd amendmencs to chc_
ongin'al plan of cperacions:

Anendment 001 was approved 'Lu June of 1986 and relocated mine and mill faciliciss. No iacrease in
permit arsa or disturbed acreage was permitted. -
auz_uhnr. 003 was approved in September of 1986 to allow the excavation of a sand borzew area for
construction purposes. No increase in permit area vwas penll::oi _bu: there was an i{ncrease in
disturbed acreage that was reclaimed.

Ameadmant 003 was approved in January of 1987 to allow excavation of a sacond ssnd borrow acea
tor construceion purposes. No increase in permit area vag permitzad but cthera was an incxe;lso in
disturbed acreage cthat was reclaimed.

Anendmant 004 was approved in February of 1987 to relocate the seuthern porcion of ths tailings

impoundment toe dika. No increase in parmit area or disturbed acraage vas permicced.
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Amendment 0035 was approved in March of 1989 and was cthe f{irst major amendmenc co che original
plan of operations. The agencies determined that the propased acclon would nos have signilicanc
impacts on the human environment aad consequently 2id not prepars an EIS. The amendminc allowed
$NC to devalop an additional 6 adits and 1 mine shaft on the east side of the Scillwazer River.
The amendmant increased the permit area asize to 1.188 acres and increassd disturbed sczeage by 72
acres. Racther than concinuing co require SEC to bus enployees to che minz sice, the agancies
vaquired SMC to implementc a voluntary carpocling system.

Amendnent 006 was approved in July of 1989 and allowed the conscruction of a tamporary sand
slurry pipeline connecting che east and west sides of the mine site. No incraase in pemmic or
disturbed azea vas allowsd.

Amandment 007 vas approved in Noveaber of 1990 and allewed for cl.u constriuceisn of hree
Jeillwater Valley Ranch percolaticn ponds. The amendment allowed a permit arsa incraase of é’
acres and 2hcroelod discurbed acreage by 7 acres.

Asspdment 008 was approved in September of 1992. This amendment increasad the production <ap ’
from 1,000 bo 2.000 cpd and apprevdd an epansion of suppezt ttcilf:ies and che tailizgs
impoundment. After initially determining that the proposed expansion did nsc raquire the
preparation of an RIS, the agencies changed their position after constiderable public commenc.

The amendmenc alloved employment at the mine to increage from 460 to 528 full-time exployees co
meet the increased production demands. $¥C also petitioned the State of Montana for a petition
to change ambient water qualicy for tocal dissolved solids, ammonia, nitraces. and ssvaral metals
in both suzrface and groundwacer. This amesdment increased the discurbed acreage by 35 acres. '
Amandment 009 was approved in February of 1996 te allow the ceneg;uc:ion of a tuynnel underneath
zhe Scillwaser Niver to conniect the sast a»d wes: sides of the mine site. In & g=opi=g letcer
dated Juns 0, 1995, che DEQ recognizes thac possible future actions are raascrably foresecable:
“(SIMC proposed to conatruct a haulageway at depch undar the river. SMC contémplatis a second
phase which would involved additional mining at depth, should core drilling rasulces indicace ghe
continuscy of cnhne ore bedy. (Dlue to the nacure of che ore body, SMC can De +xpacled O 3ubpit an
application for mining of additicnal reserves and for addicional tailings imgoundment capacity at

23me point in cthe future.’ Racher than corply wich its MEPA mandace o evaludate che cumulaclive
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2ffacts of pasc, present, and reasonably foreseeable future projects, tha DE¢ conciudes cthat
‘chegs astivities are as yeU undefined and unproposed and cherefore would be ocucsiss che 3¢ope of
(our] analysis.® Afcer chis amendment the sotal permit area 1s 1,340 acras (a 240% jncroase over

che originally permictted acres) with 25% acres permitced for disturbancae.

V. STATIMENT OF PACTS RECAJDING THE CURRENT ADMINISTRATIVE PROGESS

13. In April cf 1996. less than I moncths altar the approval of Amandmsnc 009, SMC submiczcad a

proposed amendment co dramactically expand its operactions at the scillwacar Mins sits to previde

it with the flexibility to respond to market demand. The proposed amendment would aliminate che
surrenc 2,000 ctpd production cap and allov SMC to continue miniag platinum group mscals for 30
20T Years. s;.:x:ically. tha proposed ameadwmenc would allow: . )

A. TRe construccion of a nev 100~ xcre tailings imvoundnonc 01 the Esv¥e2lss Ranch
approximacaly 8 miles down the Stillwacer 7ailley from the current mine sita. Thig mew anoundm‘;;
would {zcrease sue's capacicy for scoring sailings by 1S million cons.

8. The installation of a slurry pigeline gsyscem to :rcnspof: tailings and schay mize .

process wastas to the new tailings impound=euc. ot

€. The axpansion of waste rock stizage araas to tha easc side of the Sctiliwaces Rtv&:ifv‘

»al

Thesa naw £I0Tage areas wvould incraase SMC's storaga capacity for wasce reck By 17.% millien
cons.

©- The relocacion of che land application disposal syscem fOr mins wastswazer fram ‘Cs
curfon: locacion on the east side of the Stillwater River near the mirs sice to the Herzsler
Raach (8 miles awvay) and che Scracten Ranc: (1.§ miles awvay), including thé conscruction of
neceasary pipelines.
14. Conseguencly, the DEQ and CNF initiatad che MEPA/NEPA process mid-1996 and hzld s s=opiag
medting in SIpcIMbeEr of 1996 in Absarckee. voncana. SPA and NPRC membars parcicipatad ip éne
#57ping process by providing boch oral and writcen cescimony.
1S. In Maych of 1990, che agencies reloassc cha Drafec Enviroamental Impact Scacemenc (DEIS) far
punlic review and commenc. S$PA and NERC tezbers reviewed tha OEIS and sulmirzsd dezatlad

2ommencs. §PA and NPRC alse hired Jim Kuipers, a mining engineex with tha Cspncer far Science in

Pago §
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Public Parcicipation, <o review and submit comments on the DEIS. Mr. Kuip#l's comments focused
on mine wastd water treatment alternatives. the Hertzler cailings (mpoundmant, pasti tallingz
tachaology, and reclamatioen and bending Lssues. |
16. On November 12, 1998, DEQ Director Mark simonich signed the Record <f Décisicn approving
SMC‘s preposed amendment co expand lcs operacions at the Scillwater Nine. Thiz a—ixdnenc brings
the cotal permic area te 2,283 acres (a (00% increass over the original S:¢ POrNiTTad acresi.
Specificslly, che Record of Deciaion approves:

A. Tha elimination of the production cap at the Stillwater Mine.

B. The development of the 100+ acre Hertlzer Tatlings Impoundment and assssiated watar
Ranagemant Jaciiities (an addicional 730 permitted acres).

C. T=s davelopment of water management facilities ac ut.o scraczer ;Rancl‘. faz sddicional’
182 parnmicced acres).

D. Tha conscruction of a slurry pipeiine system to transport taliings aréd cther ming
Priciss wasiis 10 the new tailings impoundrent and water managemen: fasiliciss.
7. Iz mid-Sacamber 1999, Black Rock Joine Vencure amneunced plaaé 80 devalep a =ize withla fiva
Years ({n the stillwacer Complex near Nys, Montana Just south of SMC’s Stillvacer ¥ine. The mine
would tap nickel, copper, cobalt, and placinum group mecals within Cgi sane 28-mils ors Ledy .
currantly Keing mined by SMC. The Company has already astarted colleccing tazeline faza o uss in
the Invironmental ImMPact statement process.
18. In lecters dacted December 24, 1998 and January 26, 1999, the Environmencal Prstectinng Agﬁn_
disapproved saveral provisions of the Montana Water Qualicy Act. The EPA csncludss chac cthese
Absapproved provisions violaced cha federal Clean Water Acc and implemencing EPA “syulacions.
Spacifically, the EPA disappreved Section 78-$-401(1} (B) of the Moncana Wiassr Qua:::-/'af:c. This
provigion sxampts fzrom che scate of Mencana‘s nondegradation poliecy the surface dissharge of
ground wacsr thac is unalcered from icy ambient quality. The DEQ ucilized :zhis ca:oqozicQL
sxemption fir cunalcerod groundwater’ to establiasn the effluenc limitacions for 34%°s Moncana
Pollucien Diascharge Elimination syscem (MPDES) permic. $MC‘'az ronqwad MPDZS per:is -ecans

+LLaCTive 1n Augusec of 1998. NPRC and SPA parcicipated excensively in this procass.
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19. Afcaer reviewing the FEIS and Record e2 Decision, $PA and NPRC members dectded <3 tnitiace .

taig action because the Defendancs havae violated the MEPA, MMRA, NAPA, and Mectang Sonstitucienal

righe co a clean and healchful esnviroenmene.

V. CLAIMS POR RELIEF

COUNT I (MONTANA ENVIRONNRNTAL POLICY ACT)
0. Plainziffs incorporate by reference all previous élloganlm in this cemplain:.
21. Defeadancs' approval of $¥C's Propesed expansion constitutes a Stsce aceia— TLxT may
significantly affect the qualicy of the huzan environment. Congequencly. tre DelZezdancs must
>3epare an Exvironmeutal Izpact Statement pursuanc with the MEPA. MCA 75-1-101, s se3..
22. 7The PEN2 has adopted rules to uvlm the NEPA thiough tbc.'“mluhn;c: o le.-.ir.is;u:!.;c
FEICOAUTSS. ARM 17.4.601-63¢§ The Defenda=:3 must comply with cheae precsdurss “c= The fullesc,
aXTane posscrle” prior to reaching a final ceclsion on a preposed action covera:d Ly XePA. ARM
17.4.60.-60%.
33. ME?A was adopted to implemant the Mcazara Conscitution pmui_on raquiring =i mz:uuaco“
9f a clean and healehful enviroament, Article IX, Section 1. n&aem congzizucien {I1¥72] and eo.
Pregerve Mentans citizens' jnalienable rigiat to a clean and healthful snvirerrmaas, Arcicle 1'1,'
Ssction 1, Moncana Conscicucien (1972).
-4. MEPA exiodies the fundamental right of Montana citizens to know and pastizipase i
Jovaranent descision-making. Ar:.‘.._cla II, Saction 9, Montana Conscitueinn (19472,
25.. MEPA i3 an envircnmental full disclosuze law and ics masndace TeQquizing stats sgancles co
PTAPATe environmental impacc gtacemencs serves two discinee pur&o_on. Pirsc, CRe raniacs ensures
ThAC an agexcy, in reaching its decision, will have avallable and will carefully csz tdyr
decailed information concerning environmenzal impacta. Sacond, tha mandace Fuaranctess chat che
ralavanc trformacion will be made availabie co che larger audience chac may alse play a rol§ in
bech che dacision-making process and che izplementation of chat decision.
26. Theae cwin informative purposes fosca: environmental i{nformed decision-maxiag and publie

parcicipatien.
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47. In approving SUC's proposed expansion, the DEQ has cloaked itself in tg~orance and ignored
significanc potencial adverse envirenmencal t{mpacts che proposed expansion will hawe on the land,
alr, water, and communicy of the Stillwacer Valley. Im doing so, cthe DEQ hac engagsd ina
snvironmentally uninformed decision-making and prevenced che public from meazingfully
participacing in the MEPA process. This is che precise type of stats agency sctlem *hs Mencara
Legislacure made unlawful by enacting MEPA.

28. The DZQ fafled to fully develop and evaluaCe a reasonable range of alter=acivVse co Che
proposad action and conseguencly the FEIS is inadaquace.

A. uUnder ARM 17.4.603(2) (b), ctha DEQ {s requirad to consider alterzatives chat are
tealisclc, cechnologically available, and that repressnt a course of accisn =Hat bears a logical
relacionship to the proposal being evaluatad.

3. Under ARK 17.4.603(a}), alteznacives include an alternacive approacsh or csurse of
action ;haﬁ would apprecilably accomplish the same objectives or reaults as the propesed action or
design parameters, mitigation, or contzols other than those incorporaced inc: a procesed action
by an applicanc or by an agency prior to prepatation of a DEIS.

C. The purpose and need of SMC’s proposed expansion is Co permit a flaxibles and
{ncegraced waste management plan providing for longeterm maniagement of cha disposal of tailings.
waste rock, and other wastes generaced by the Stillwater Mine. FTIS at 3-2.

D. SPA and NPRC submicted written and oral comments suggesting that che DEQ :qll; develcp
an alcernative requiring sMc c; izplement past technology thac {s beth econoxically agd
coc?nologtcally feasible. The implemencacion of this best available technolegy will net only
reduces ths impacts on the enviromment but also meets SMC'g c:agsd purposs azd need. The DEQ’'s
superficia: discussion disnissing pasta cactinology As a rsasonable alternati-e in ctha ?SIS. is
aArbicrary and caprious and indicates a DEQ predisposition to SMC's proposzal.

E- The DEQ's failure £o fully develop an alternative for the Herc:lsr Impoundmenc
seqilring MC to implement paste technology is arbitrary and capricious and aa apuse of
discretion under the WEPA and Montana Administrative Procedure Acs.

F. 7The DIQ‘'¢ decision co approve SMC’'s propesad expansion baged upen ckig t=adequace

A9valopmen: of alternatives violates WEPA azd ARM 17.4.607(S).

Page §
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29. The Defendanes violated the MEPA and implemencing rules by failing vo adequately digelose
and assess che indirect, synergistic, and cumulacive impacts of $¥C's propos:d eYpansion on che
human snvironmant. Conasequently, the FEIS resuleing from cthis flawad presess 18 lnmadequace
because 13 does not concain a reasenably thorough digcussion of cthe potancial impaccs of che
propecal and its alcernatives.

30. The Defendancs violated the NEPA because they failed to adequacely addrass ke cumulacive
impaccs of pasc, presenc, and reasonably foresseable mining and mineraleralatad development in
the Stillwater Complex. The MEPA Tequirement to disclose and agsess cumulacive ‘spacts is
especially importanc considering the facc chac the DEQ decision provides $¥C with a J0~year
solution co its vaste 4igposal needs. After only 10 ysars of prgduceioa At production rates much

lower than will eccur under SNC's proposed expansgion, SKC has exhausted ics Sailings impoundment,

WASCS IOCK STOXAge areas, and land application and disposal facilities. Az sceelaratad produccion] .

races, it is reasonably foreseeable that S will need additional tailings impourdmencs and vaste
isposal faciliciesa. specifically, the DEQ ignoved the potential cunwlacive impacis of the
following: , |

A. The recently proposed 3lack Rock Joint Venture Mine in ;ho $tillwacer Valley.

8. Prepesed oil and gas exploration, leasing, and development in che Stillwvacer Valley.

C. Addicional subdivisions and ocher related development in the Stillwater Valley.

D. Development of the Beartooch Ranch 1nte a work camp for SMC employees and
subconcractors.
31. 8significant new circumstances and information bearing ou $HC’'3 proposad expansion and tcs
impacts have arisen that change the basis fer che DEQ's approval-.‘ The decision of the DEQ to
allow SMC co implement its expansion, withouc preparing a supplemental IoS chae considers cthig
new informacion and circumgtances, violaces MEPA., ARM 17.4.621(1). Thesa new circumscances and
informacicn include, Dbut are not limited to: |

A.  3lack Rock Joint Vencure s progosal to develop a new mine in tha ﬁtzllug:or Complex
near Nye, ¥Yontana in the stillwacer valley.

3. The Zavironmencal Protection Agency's disapproval of several provizicns of the uonr.a:uL

Wazer Qualicy Aes for vielacing che federal Clean Water Act.

Page 10
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€. 0Qil and gas development in che Stillwacer River Valley.
32. The DEQ violated NLPA by falling co properly digclose che pocencial conflices of interesc of
‘sreystone, tha subcontIactor Tezponaible fer preparing cthe DEIS and FEIS, ARM 17.4.638(2).
Without this disclogure. SPA and NPRC members cannot be confident chat the agsesszanc of
mvironmencal impactg of SMC’'s propossd excansion is scientifically cbjeccive. Thig procedural
requirement is especially imporcant censidering the dramacic increase in the value of SMC‘s stock
over the pasc two years.
3). The DEC violaced MEPA by falling o adequately dizclese and assass the potantial adversa
impacts of sllzinating the productcion cap e water Quantity and quality. Accelersced aining
incresgses the probabilicy of. subsurface vater interception and ;aercasoa the potencial impaces on
surface and gzound wacer Tesources.
34. The DEQ viclaced MEPA by failing to adequately disclose snd #5555 the potential impacts of
the proposed sxpansion on air qualicy in che Scillwacer River valley. »
35. The DI violaced NBPA by failing to adequacely discloss and assess taa pocencial impaccs of
increased work force on yoad malntenance acd coastruction costs and highway safscy.
36. The DEZ violated MEPA by falling to adequately discuss the long-term implications of
increased nitrate and phosphace levels en the Stillwarer River. The DEQ also violaced WEPA by
failing co coastider aignificant new scientific informacicn regarding che impac:s of nucriant
pollucion on aquatic ecosystems.
37. The DEQ violated MEPA by failing to adequately discuss the potential socin-economie {rpacts
of ;ho proposad expansion. The FEIS fails to adequately discuss the potantial impacts of
removing the sroduction ¢ap to allow *$SNC to respond to market conditions.* The DEQ must agsass
how fluctuacicns in preduction levels and zesulting changes ia cha werk force will impace local
Propercy taxes and local goods and services i{ncluding police, fire, schonls, IMeTrJency carae.
J?. The DEQ 7tclaced MEFA by fatling co adequacely evaluatc potential conflices wich local lamd
ugs laws and che special pacicion zoning 4i3zrict in tho Scillwacer Vallsy.
39. The DEQ violated MEPA by failing to disclose and discusc pocenclal conflices Letwesn SMC's

APDES permic and che fedaral Clean Water Act.
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40. The DZQ bas engaged in 1llegal Clering under MEPA by tiering che discussion of potencial
eavirvenmencal impacts to documents thac are cutdaced and cuc of princ. Tieres documents muse be
Teasonably available for public review so chat members of the public can meanizgully parcicipata
in che MEPA process. The DEQ‘s tiering the discussion of potencial impacecs o water TIaALity to
the 1992 PFE3S violated MEPA. The encire discussion regarding water quality izpacts in he 1392
FEIS i3 prextsed on the assumpeion Chat SNC would be granted its pecition co =oiify ambient wacer
Qualicy.

41. The DEC has violated MEPA by inadequately discussing poteatial micigacics easuzes that
could elimizace or substantially reduce the impacts of the sxpansion on the himan enviroomenc.
For example. the DEQ has failed to explain vy SMC 18 noC being: required to tts acployess to the
$tillwacer aine vhen it is requiring SMC zo bus ics ewployess st its Zas: Bouldar Mina sita 1n.‘
neighboring Sweet Grass County. Montana.

42. The DE: has violated MEPA by taii!aﬁ to prepare a programmacic Suvizonmessal Impace
gtacemenct &igclosing and assessing the potancial cumalativa iopaccs of a1l pas:, pressnc, aza
reasonably Zoreseeable aineral exploraticn and development of the éezzlua:a: Ssxplex, AM
17.4.607(15). The preparation of a programmacic EIS is the only means of adequately and
meaningfully assessing che envirenmencal ispaccs of minting exploration and developmenc aceiviey
in the 3cillvacer Complex. The DIQ's cuczeat incremencal and arcificially secmenced approach to
svaluating cha impacts of mineral exploratien and development of the Scillwaser Complex violates

the MEPA.

COUNT II (METAL XINE RECLAKATION ALT)
43. Plaintiffs {ncorporate by reference all previous alleqacions in chiz oS iaint.
44. The DeZandants violated che MMRA and iaplemencing rules by approving sve-: Preposad
wxpansion.
45. The M#Ial Mine Reclamation Act requizes the reclamacien of all lands discirned, and furcher
raquires gullficient measures ta pPrevent pellution of watar and degradation of adjacenc lands.
MCA $2-4-334(8). The reclamacion bond and plan for che propoged expansion wvill noc meec theszo

regquizemencs.
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’ ’ 1 46. The reclamation plan musc also provide measures to prevent objectionadie post-miniag ground
|
‘ 2 f|wacer discharges. HCA $2-4-336(10).
3 47. By failing te utilize the besc cuzrently available paste ceckuology, che DEY has violated
¢ che MMRA becauze ic has not adequately ensured complece reclamacicn of che =ine.
S $. Ths MMRA also requires reclamation <o the extent feasible. MCA 92~4{«336(7).
6 ||3€. Feasibilicy is a dynamic concept thac musc change over time and 1s'depindenc on cthe
7 (| development and implemenzation of new technoiogy.
9 ¢9. DBy approving & 30-year cperating permit and reclamacion plan withou:z ary requirad y.gtoéx?
9 review co assess and implemenc new developing technologies, the D¥Q hag viclaced MMRA provicion
10 requiring reclamacion to egc extent feasible.
11
12 COUN? IIT (mmmmmmmmm;
13 |150. The decision of che D;Q €o approve the SNC’s propesed expansicn violates the Moncana
, 14 || conscitucional Righe o a crean and bealthful enviremmenc, Arcicle II, Secztcn 3, Montana
‘ 18 || Conscieution (1972), | .
16 ' - RELIZF
17 }| Plainciffs vespectively request that che Coure:
18 1. Declars chat the Defendancs’ decision approving the SWC's preposed Hertzler Impoundmenc
19 Expansion and Revised Mine Waste Management Plan violates the NEPA and impismancing rilaes.
20 2. Declara chat ths Defendancs’ actions as sat forth above vielata the MMRA and implemencing Y
21 |jrules. |
22 ]|3. Declare thac che Defendants’ actions as sec forch above violacs tha MAFA, MMRA, and MEPA.
23 4. tnjéid the Defendantcs from {mplemencing che Recozd of Decision unless s=éd uneil che
24 Sefendancs comply vith MEPA and the MMRA
28 $. Enjoin cthe $UC from Procesding with i{Cs propesed expansion as approved by che Defandancs
26 ||uncil such time thac che Courc decermines chac che Deferdants have complisc wich all applicable
27 stats and fasderal lawvs.
. 28 |1é. Award Plaintifls cthelr reascnable fees, cogcg. epansas, and disburcemancs associaced with

29 chls lictgacion.

?age 13




AMENDED COMPLAINT



( ( RECEIVED -
ATTORNEY GENERAL'S OFFICE

A

CHRISTOPHER K. WILLIAMS R

Attorney at Law ng

225 East Mendenhall Street (A e .
Bozeman, MT 59715 Cenlm 02T T ZQED\L/“
Telephone: (406) 586-4339 }/
Attorney for Plaintiffs. sl T WIRIGHT
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MONTANA FIRST JUDICIAL DISTRICT, LEWIS AND CLARK COUNTY

NORTHERN PLAINS RESOURCE COUNCIL,
a non-profit corporation;
STILLWATER PROTECTIVE ASSOCIATION,
a non-profit corporation,

Plaintiffs, "
Cause No. DV 9900103

vs.

)

)

)

)

)

)

)

)

; AMENDED COMPLAINT
MONTANA DEPARTMENT OF )
ENVIRONMENTAL QUALITY; MARK )
SIMONICH, in his official capacity)

as Director of the Montana )
Department of Environmental )
Quality, )
)
)

Defendants.

INTRODUCTION

1. Plaintiffs challenge the decision of Defendant Montana

Department of Environmental Quality (DEQ) to approve Stillwater-

Mining Company'é (SMC) Hertzler Tailings Impoundment Expansion and
Revised Mine Waste Management Plan (Amendment 010 to SMC's
Operating Permit #00118).

2. Plaintiffs allege that DEQ's approval of SMC's proposed mine
expansion violates: (1) Montana Environmental Policy Act (MEPA),
Mont. Code Ann. Sections 75-1-101 to 75-20-1205 (1997); (2) DEQ's

implementing administrative rules, Mont. Admin. R. 17.4.601-636

Amended Complaint Page 1




(1997); (3) Metal Mine Reclamation Act (MMRA), Mont. Code ann.
Sections 82-4-301 to -446, (1997) ; (4) DEQ's implementing
administrative rules, Mont. Admin. R. 17.24.101-189 (1997); and (5)
Montana Constitution, Article II, Section 3 (Inalienable Rights)
and Article IX, Sections 1 and 2 (Environmental and Natu;al
Resources) (1972).

3. Plaintiffs seek an order finding Defendants in v1olatlon of the
aforementioned administrative rules, statutes, and constltutlonal
provisions. ‘ Plalntlffs further request an order .directing
Defendants to comply'w1th the aforementloned regulations, statutes,
and constitutional prov1s1ons Finally, Plaintiffs seek an order

enjoining implementation of Amendment 010 until such compliance has

occurred.

PARTIES

4. Plaintiff Northern Plains Resource Council (NPRC) is a

‘registered non-profit corporation located in Billings, Montana.

S. Plaintiff Stillwater Protective Association (SPA) is a

- registered non-profit corporation located in Stillwater County,

3

Montana.

6. Plaintiffs' members personally live, work, own real property,
ranch and farm, and recreate and enjoy the Stillwater Valley and
the Stillwater River. Defendants' violations of the aforementioned
administrative rules, statutes, and constitutional provisions
directly and adversely affects Plaintiffs' members' livelihood,
enjoyment of real property, and recreational and aesthetic use of
the Stillwater Valley and Stillwater River.
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7. Plaintiffs and their members participated extensively in
Defendants' MEPA review of Amendment 010, specifically: attending
and testifying at the scoping meeting; attending and testifying at
public hearings; meeting with DEQ personnel; and reviewing and
submitting detailed comments on the Draft EIS. |

8. Defendant DEQ is an administrative agency of the State of
Montana. Defendant Mark Simonich is the Director of the DEQ and is
named here in his off1c1al capac1ty as head of the agency whose

actions are challenged Defendants are responsible for ensuring

that the Final EIS (FEIS) and Record of Decision (ROD) comply with

-the aforementioned regulations, statutes, and constitutional

:provisions.
FACTUAL BACKGROUND
History of Stillwater Mine
9. The Stillwater Mine is located in the Stillwater Valley

approximately 1.5 miles from the Absaroka-Beartooth Wilderness Area
and 25 miles from Yellowstone National Park. The mine falls within
the Stillwater Complex a mineralized zone running approximately 28
miles in length and ranging from 1-5 miles in width. The
Stillwater Complex crosses both the Stillwater and Boulder River
Valleys and contains appreximately 225 million troy ounces of
platinum-group metals.

10. The Stillwater River Valley has a history of hard rock mining.
Between 1941 and 1961, Anaconda and American Chrome Company mined
the Stillwater Complex for chrome ore. These large-scale mining

operations resulted in devastating environmental impacts due to
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inadequate reclamation and water quality safeguards. Consequently,
heavy metal pollution impairs a 12-mile stretch of the Stillwater
River near SMC's proposed expansion area. In the 1960s, several
additional companies initiated extensive exploration for platinum-
group metals in the Stillwater Complex.

11. 1In 1985, SMC'applied for an operating permit to develop the
Stillwater Mine. In 1986, upon completion of the MEPA review
process, the Montana Department of State‘Lands (DEQ's predecessor)
and USDA Forest SerVice, Custer National forest (CNF) apbroved

SMC's original operating plan (Operating Permit #00118). Operating

Permit #00118 required that SMC: cap production at 1,000 tons per

day (tpd); limit development to the west side of the Stillwater
River; and confine developmént to an established 550-acre area.
The FEIS for Operating Permit #00118 stated that‘SMC's development
should have no greater impact on surface or ground water than SMC's

exploration activities. The ROD further required SMC to bus its
employees to the mine site.
12. Since 1986, the DEQ and CNF have approved nine amendments to

Operating Permit #00118:
A. Amendment 001 (approved in June, 1986). This amendment

allowed SMC to relocate mine and mill facilities, but

prohibited increases in permit area or disturbed acreage;
B. Amendment 002 (approved in September, 1986). This

amendment allowed SMC to excavate a sand borrow area for

construction purposes. The amendment prohibited an increase

in permit area but allowed an increase in disturbed acreage
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contingent upon reclamation;

C. Amendment 003 (approved in January, 1987). This amendment

allowed SMC to excavate a sSecond sand borrow area for
construétion purposes. The amendment prohibited an increase
in permit area but allowed an increase in disturbed acreage
contingent upon reclamation;

D. Amendment 004 (approved in February, 1987). This amendment

allowed SMC to relocate the southern portion of its tailings
impoundment toe dike, but prohibited increases in permit area

or disturbed acreage;

E. Amendment 005 (approved in March, 1989). This amendment

wés the first major amendment to Operating Permit #00118. DEQ -
and CNF determined that the proposed action did not
necessitaté én EIS. The amendment allowed SMC to develop 6
additional adits and 1 mine shaft on the east side of the
Stillwater River. The amendment increased the permit area to
1,158 acres and enlarged allowable disturbed acreage by 72
acres. The amendment further authorized SMC to implement a car
pooling system in lieu of its former bussing system;-

F. Amendment 006 (approved in July, 1989). This amendment

allowed SMC to construct a temporary sand slurry pipeline
connecting the east and west sides of the mine site, but
prohibited increases in permit area or disturbed acreage;

G. Amendment 007 (approved 1in November, 1990). This

amendment allowed SMC to construct three percolation ponds,

Amended Complaint Page S



. increasing the permit area by 27 acres and the allowable
disturbed acreage by 7 acres;
H. Amendment 008 (approved in September, 1992). This
amendment raised the production cap from 1,000 to 2,000 tpd
and approved expansion of support facilities and the tailings
impoundment. The amendment further allo@ed employment to
increase from 460 to 525 full-time employees to meet the

increased production demands. Disturbed acreage increased by

35 acres. Initially, DEQ and CNF determined that the proposed
expansion did not neéessitate an EIS. The agencies changed
their position after considerable public comment; and
I. Aﬁggdmeht 009 (approved in February, 1996). This
' amendment allowed SMC to construct a tunnel underneath the .
' Stillwater River to connect the east and west sides of the ;
mine site. After this amendment, the total permit area}
encompassed 1,340 acres (a 240% increase over the original
permitted acres) with 255 acres approved for disturbance.

Amendment 010 -- Proposed Mine Expansion

13. In a scoping letter dated June 8, 1995, DEQ recognized

reasonably foreseeable SMC actions:

[SIMC proposes to construct a haulageway at depth under
the river. SMC contemplates a second phase which would
involve additional mining at depth, should core drilling
results indicate the continuity of the ore body. [D]lue to
the nature of the ore body, SMC can be expected to submit
an application for mining of additional reserves and for
additional tailings impoundment capacity at some point in

the future.

14. In April of 1996, less than 2 months after the approval of
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Amendment 009, SMC submitted a proposed amendment to dramatically
expand its operations at the Stillwater Mine (Amendment 010).
Amendment 010 sought: (1) elimination of the Eurrent 2,000 tpd
production cap and (2) continuance of the mining of.platinum-group
metals for 30 more years through various expansions to the current
mine site.

15. DEQ and CNF subsequently initiated the MEPA review process for
Amendment 010, conducting a scoping meeting in.September of 1996 in
Absarokee, Montana. Plaintifféi‘ members participated in the
scoping process by providing boﬁh&ofal and writ;en testimony.

16. In March of 1998, the agencies released a Draft EIS (DEIS) for»t
public review and comment. Plaintiffs' members reviewed the~DEIS_ﬁv
and submitted detailed comments.

17. 1In October of 1998, DEQ and CNF issued the FEIS for Amendment

010.

18. Based upon the findings of the FEIS, Mark Simonich signed the

ROD approving Amendment 010 in November, 1998. Amendment 010

.brings the total permit area to 2,253 acres (a 400% increase over

‘the original permitted acres). Specifically, the ROD approves:

A. The elimination of the 2,000 tpd production cap;

B. The construction of a 100+ acre tailings impoundment on
the Hertlzer Ranch (8 miles from the current mine site) and
associated water management facilities (an additional 730
permitted acres);

C. The development of water management facilities at the

Stratton Ranch (1.5 miles from the current mine site) (an
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additional 182 permitted acres); and

D. The construction of a slurry pipeline system to transport

tailings and other mihe process wastes to the new tailings

impoundment and water management facilities.
19. In December of 1998, Black Rock Joint Venture announced plans
to develop a mine in the Stillwater Complex south of SMC's mine and
began collecting baseline data to use in its EIS process.
20. Section 75-5-401(1) (b) of the Montana Water Quality Act (WQA)
exempts certain discharges from Montana's nondegradation policy,
including surface discharge of unaltered groundwater. In August of
1998, DEQ relied upon this "unaltered groundwater" exemption in
_granting SMC's Montana Pollution Discharge Elimination System
(MPDES) permit. See Statement of Basis of Permit #MT-0024716 at 4.
21. The FEIS findings for Amendment 010 relied in part on SMC
compliancé with WQA, specifically a valid MPDES permit.
22. In December of 1998 and January of 1999, the federal
Environmental Protection Agency (EPA) disapproved portions of
Séctign 75-5-401(1)(b), including the "unaltered groundwater"
exemption. See Letter'dated 1/26/99 to Marc Racicot, Governor of
Montana from Jack W. McGraw, Deputy Administrator, EPA Region 8 at
8-9. SMC's MPDES permit relied upon this disapproved exemption for
validity. 1In turn, Defendants premised certain FEIS findings on
the validity of SMC's MPDES permit.

CLAIMS FOR RELIEF
COUNT I -- INADEQUATE ENVIRONMENTAL IMPACT STATEMENT
23. Plaintiffs incorporate herein all the above paragraphs.
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24. Defendants' approval of SMC's Amendment 010 constitutes a
state action that significantly affects the quality of the human
environment. Consequently, Defendants must prepare an EIS pursuant
to MEPA, Sections 75-1-101 to 75-20-1205 (1997).

25. An EIS must address: 1) the environmental impact of the
proposed action; 2) any adverse environmental effects that cannot
be avoided if the proposal is implehented; 3) alternatives to the
proposed action; 4) any regulatory impacts on private property
rights; 5) thekrelationship between local short-term uses of the
human environment and the maintenance énd enhancement of long-term
productivity; and 6) any reversible and irretrievable commitments
of resources involved in the proposed action if it is implemented.
Mont. Code Ann. Section 75-1-201(1) (b) (iv).

26. Defendant DEQ has adopted administrative rules to implement
MEPA. Mont. Admin. R. Sections 17.4.601-636 (1997). Defendants
must comply'with these regulations "to the fullest extent possible"
prior to reaching a final decision on a proposed action covered by
MEPA. Mont. Admin. R. Sections 17.4.601-602 (1997).

27. Defendants failea to fully develop and evaluate reasonable
alternatives to SMC's proposed expansion in Amendment 010. Mont.
Admin. R. Sections 17.4.616-619 (1997).

28. Defendants failed to adequately address the cumulative impacts
of past, present, and future actions related to Amendment 010 in
the Stillwater Complex. Mont. Admin. R. 17.4.616-619 (1997). |
29. Defendants failed to adequately disclose and assess potential

adverse impacts posed by Amendment 010, including without
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liﬁitation:
A. The effects on water quantity and quality arising from the
elimination in production caps;
B. The effects of proposed expansion on air quality;
C. The effects of increased work force on road maintenance,
construction costs, and highway safety; and
D.lThe socio-economic effects of the proposed expansion.
Mont. Admin. R. 17.4.608, 616-619 (1997).
30. Defendaﬁﬁs'féiled to adequately evaluate potential conflicté
with iocal 1aﬁdkuse lawé. Mont. Admin. R. 17.4.608, 616-619
(1997) . |
31. Defendants failed to disclose and discuss potential conflicts
between SMC's MPDES permit and the'federal Clean Water Act. Mont.
Admin. R. 17.4.616—619'(1997).
32. Défendants failed to create a supplemental EIS that considered
new information and circumstances that arose prior to final agency
decision. Mont. Admin. R. 17.4.621 (1997).

33. Defendants failed to accurately disclose the conflicts of

interest of the contfﬁctor who prepared the DEIS and FEIS for
Amendment 010. Mont. Admin. R. 17.4.635(2) (1997).

34. Defendants improperly tiered previously prepared EIS documents
into the Amendment 010 review process. Mont. Admin. R. 17.4.625

(1997) .
COUNT IIXI -- FAILURE TO PREPARE A PROGRAMMATIC REVIEW

35. Plaintiffs incorporate herein all the above paragraphs.

36. Defendants failed to prepare a programmatic review of
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contemplated agency-initiated actions, programs, and policies in
the Stillwater Complex. Mont. Admin. R. 17.4.628 (1997).

COUNT III -- INADEQUATE AMENDMENT TO THE RECLAMATION PLAN

37. Plaintiffs incorporate Herein all the above paragraphs.

38. Amendment 010 increases the permit area and expands the
allowable disturbed acreage set forth in SMC's Operating Permit
#00118.

39. The MMRA and its implementing administrative rules charge
Defendants with amending SMC's original reclamation plan to provide
for rehabilitation of degradation resulting from SMC's proposed
expansion. Mont. Code Ann. Section 82-4-337 (1997); Mont. Admin.
R. 17.24.119 (1997).

40." Defendants' amendments to SMC's reclamation plan fail to
provide for adéquate rehabilitation of SMC's proposed expansion
activities.

41. Defendants faiied to adequately increase the performance bond
to ensure rehabilitation of degradation resulting from SMC's mining
expansion pursuant to Mont. Code Ann. Section 82-4-338 (1997) and

r

Mont. Admin. R. 17.24.140 (1997).

COUNT IV -- VIOLATION OF CONSTITUTIONAL RIGHT
TO A CLEAN AND HEALTHFUL ENVIRONMENT

42. Plaintiffs incorporate’herein all the above paragraphs.

43. The Montana Constitution provides all Montana citizens certain
"inalienable rights," including the right to a "clean and healthful
environment." Article II, Sections 1-3 (1972).

43. Defendants' failure to prepare an adequate EIS, an adequate
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programmatic review, and an adequate amended reclamation plan

violate Plaintiffs’ constitutional
environment.

PRAYER FQ

Plaintiffs respectively pray that
1. Enter a declaratory judgment

SMC's Amendment 010 violates

right to a clean and healthful

R RELIEF

the Court:

that Defendants' approval of

MEPA and its implementing

administrative rules as set forth above.

2. Enter a declaratory judgment that Defendants' failure to

conduct a programmatic review violates MEPA and itéﬁimplementihg‘ 

administrative rules as set forth|above.

3. Enter a declaratory judgment]

SMC's reclamation plan violate§ MMRA and its implementiﬁgﬂ“’

Gy

that Defendants’ amendment‘tdf”'

KR

administrative rules as set forth |above.

4. Enter a declaratory judgment that Defendants' MEPA, MMMR, and

implementing administrative rules violations deny Plaintiffs!

constitutional right to a clean and healthful environment.

5. Enter an order directing Defendants to: remedy the deficiencies

in the FEIS for Amendment 010; conduct a programmatic review of

mining activities in the Stillwa
adequate rehabilitation and bondin

plan.

6. Enjoin Defendants from impleme

ter Complex; and provide for

g in SMC's amended reclamation

nting Amendment 010 unless and

until Defendants fully comply with MEPA, MMRA, and the implementing

administrative rules as set forth above.

7. Award Plaintiffs their costs, expenses, and attorney fees.

Amenced Complaint
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. 8. Grant Plaintiffs such further |[relief as may be appropriate.

DATED this 77( day of April, 1999.

Christopher K. Williams
Attorney for Plaintiffs
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